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INTRODUCTION

The State of New Jersey ("State") declined intervention in this case filed by private party

Dr. Leslie A. Hayling, Jr. ("Relator") pursuant to the New Jersey False Claims Act ("NJFCA" or

the "Act"), N.J.S.A. 2A:32C-l to -18. Under the NJFCA, the Attorney General "may elect to

intervene and proceed with [an NJFCA] action on behalf of the State," N.J.S.A. 2A:32C-5(d),

and is primarily responsible for the Act's enforcement, see. e.g., N.J.S.A. 2A:32C-6 (describing

the Attomey General's role in privately-initiated NJFCA litigation). But, even if the Attorney

General declines to take over such an NJFCA case, the State is nonetheless the real party in

interest and is empowered by the Act to monitor and review suits flrled by private parties at all

stages of the litigation. See generally N.J.S.A. 2A:32C-6 to -7. Accordingly, the Attorney

General has an interest in stating his position on the legal issues presented in Defendants'

motion, especially because the Court's decision could have broader implications for the future

interpretation and enforcement of New Jersey's relatively new and untested Act.

Here, Defendants Correctional Medical Services, Inc. ("CMS"), Vickie Bybee, and David

Meeker, and joined by Defendant Dr. Lionel Anicette (collectively, "Defendants"), have filed a

motion to dismiss the Amended Complaint that raises significant questions of first impression

about the Act. As with the Attomey General's Statement of IntereslAmicus Brief previously

filed in this action (*2010 Statement of Interest"r¡, the Attorney General files this Statement of

Interest pursuant to its authority under the common law, N.J.S.A. 52:17A-4, and the NJFCA, to

inform the Court of the State's position on the NJFCA as it relates to issues presented in the

I The Attorney General's Statement of Interest in Matter Filed under the New Jersey False
Claims Act, dated March ll, 2010, is attached as Exhibit A to the Certifrcation of Deputy
Attorney General Edward Mullins ("DAG Mullins Cert.") submitted herewith.



underlying motion. Alternatively, the Attorney Geneial asks the Court to grant leave for the

Attorney General to participate as amicus curiae, and consider this brief in response to the

motion but in support of neither party, pursuant to Rule 1:13-9.

The Attorney General will address the key legal issues raised in Defendants' motion to

dismiss and explain the Attorney General's position that: (1) while the NJFCA applies

prospectively, false claims presented to the State after the Act's March 13, 2008 effective date

are actionable even if the relationship with the State commenced prior to the effective date;

(2) æ, investigation by the State's Office of the Inspector General ("OIG") is not an

"administrative proceeding" that limits NJFCA suits pursuant to N.J.S.A.2A:32C-9(b);

(3) disclosures in an OIG report are not "public disclosures" that limit NJFCA suits under

N.J.S.A. 2A:32C-9(c); and (4) although Rule 4:5-8's pleading standard applies to NJFCA

allegations, both "false" and "fraudulent" claims are actionable under the NJFCA.

FACTS AND PROCEDURAL HISTORY

This original complaint was first filed under seal on August 25,2008. This action is a

66quilam" case, that is, a claim under the NJFCA brought by a private party, the Relator, on

behalf of the State.2 On September 23,2009, the State declined to intervene in the qui tam

litigation and it was unsealed. The original complaint was dismissed on a motion to dismiss on

the grounds that the NJFCA did not apply retroactively.3 The Attorney General filed a Statement

of Interest/Amicus Brief in the trial court and on appeal, and was permitted to participate as

' "Q.ri tu- is short for 'qui tam pro domino rege quam pro se ipso in hac parte sequitur,' which
means 'who pursues this action on our Lord the King's behalf as well as his own."' Rockwell
Int'l Corp. v. United States, 549 U.S. 457, 463 n.2, 127 S. Ct. 1397, 1403 n.2, 167 L. Ed. 2d 190,
200 n.2 (2007).

3 The Transcript of Motion Hearing, dated June 1 I,2010 (o'Tr."), is attached as Exhibit B to the

DAG Mullins Cert. submitted herewith.



amicus curiae. In that appeal, the Appellate Division held that the NJFCA applied prospectively,

but permitted Dr. Hayling to seek to amend his complaint to specifically assert claims regarding

conduct occurring after the effective date of the NJFCA. State ex rel. Hayling v. Corr. Med.

Servs.. Inc.,422 N.J. Super. 363 (App. Div.2011). Dr.Hayling filed an amended qui tam

complaint under seal on behalf of the State under the NJFCA on March 23,2012.4 The Court

unsealed the Amended Complaint, and the State declined intervention on June 4, 2012. The

Relator is proceeding with the action on behalf of the State and is potentially entitled to a portion

ofthe recoveries.

The original complaint alleged that CMS violated the NJFCA with respect to its

provision of dental services under a contract with the State to provide medical and dental

services to prison inmates. The Amended Complaint alleges that CMS falsely represented that it

was a bona fide provider of medical services, because it was a general business corporation and

not a professional services corporation, and thus was not authorized to provide medical services

pursuant to the New Jersey Professional Service Corporation Act, N.J.S.A. l4{:17-l to -18, or to

subcontract the dental services to Defendant AllCare Dental Group, LLC ("Allcare"); and that,

therefore, invoices for payment submitted between March and September 2008 violated the

NJFCA. (See Am. Compl. \n24-46, DAG Mullins Cert., Ex. C.) It also alleges that CMS made

material misrepresentations regarding AllCare's qualifications to provide dental services. Ibid.

Separate litigation has been ongoing since 2008 between the State and CMS, based on

CMS' failure to meet the medical and dental performance standards set forth in its medical and

dental services contract with the Department of Corrections. The State assessed liquidated

damages that were deducted from amounts due to CMS under the contract, and CMS filed suit to

a The Amended Complaint is attached as Exhibit C to the DAG Mullins Cert. submiued

herewith.



dispute those assessments. See generally Corr. Med. Servs." Inc. v. State, 426 N.J. Super. 106

(App. Div.2012). That litigation remains pending in a separate action before Judge Innes.s

On October 19,20t2, CMS filed the instant motion to dismiss in lieu of answering the

Amended Complaint. (See Am. Compl. at 1, Mullins Cert., Ex. C.) Defendant Lionel Anicette

joined in the motion. Relator filed his opposition to the dismissal motion on December 5,2072,

and the State now files this Statement of lnterest.

ARGUMENT

THE ATTORNEY GENERAL MAY F'ILE THIS BRIEF AS A (STATEMENT OF
INTEREST" UNDER STATUTORY AND COMMON LAW OR,
ALTERNATIVELY, AS AN AMICUS BRIEF.

The Attorney General, with the consent of all the parties, files this Statement of lnterest

for the Court's consideration in deciding the motion to dismiss. Alternatively, the Attorney

General seeks leave to participate as amicus curiae, and asks the Court to consider this brief.

The common law powers of the Attorney General and N.J.S.A. 52:17A-4 authorize the

Attorney General to participate in any litigation in which the State has an interest or that may

affect the Attorney General's duty to enforce the laws of this State.

At common law, as the chief accredited legal adviser of the state,

[the Attorney General] may, in the absence of some express
legislative restriction to the contrary, exercise all such power and

authority as public interests may from time to time require. [The
Attorney General] is invested with a broad discretion in
determining what matters may be of interest to the public
generally.

[O'Regan v. Schermerhorn, 25 N.J. Misc. 1, 8-9 (Sup. Ct. 1946)
(citation omitted).1

Under the common law, the Attomey General has broad discretion to determine what matters are

in the public interest and what State participation, if any, is appropriate.

s The Court did not grant the Relator's motion to consolidate these actions.



N.J.S.A. 52:l7A-4 ooreafflrrms the common law authority of [the Attorney General] to

attend to all legal matters in which the people of the state are interested." See id. at 9 (referring

to law creating Office of the Attorney General). Under this statute, the Attorney General has the

powers and duties to represent the State in all proceedings brought for the State; interpret all

State statutes; attend to all legal matters in which the State has any interests or rights; and

enforce all State laws. N.J.S.A. 52:I7A-4(e), (g), (h).6 Because this matter was brought for the

State and may affect its material interests and enforcement of the NJFCA, as well as the public

interest, the Court should accept this brief as a "Statement of Interest" pursuant to the Attorney

General's authority under the common law and N.J.S.A. 52:17 A-4.

The Act creates a unique relationship between private parties and the Attomey General

that provides the Attorney General with an interest in participating in NJFCA litigation, and the

power to do so, even when he has declined to take over the case. When a private party initiates

an NJFCA case, that party must file it under seal and serve it on the Attorney General, who shall

6 N.J.s.A. 52:17 A- provides:

The powers and duties of the Division of Law shall be [to]

e. Act as the sole legal adviser, attorney or counsel,

notwithstanding the provisions of any other law, for all officers,
departments, boards, bodies, commissions and instrumentalities of
the State Government . . . and represent them in all proceedings or
actions of any kind which may be brought for or against them in
any court of this State; and shall likewise interpret all statutes and
legal documents, inspect and approve contracts and titles and

otherwise control their legal activities;

g. Attend generally to all legal matters in which the State or
any officer, department, board, body, commission or
instrumentality of the State Government is a party or in which its
rights or interests are involved;

h. Enforce the provisions of the Constitution and all other
laws of the State, as well as perform all of the duties conferred and
imposed by law upon the Attorney General.



review and investigate it. N.J.S.A.2A:32C-5. That investigation may involve issuing and

reviewing subpoenas, taking testimony, and coordinating with and collecting information from

other State agencies. N.J.S.A. 2A:32C-I4

The Attorney General has discretion to decline to proceed with a case brought by a

private party. N.J.S.A. 2A:32C-6(Ð. If the Attorney General declines to proceed with an action,

as it did in this case, the private party may proceed with the action in the name of the State. Ibid.

The State's interest in the litigation does not terminate because of that declination, however.

Rather, the parties must provide notice to the State of significant developments in the litigation

and the State can decide at a lafer date to participate more directly in the case and even take it

over. For example, "[t]he person bringing the action has an ongoing duty to disclose information

related to the action to the Attomey General." N.J.S.A. 2A:32C-6(a). At his request, the parties

must continue to serve the Attorney General with all pleadings and motions filed in this action.

N.J.S.A. 2A:32C-6(Ð. At any point in the litigation, the Attorney General may: move to dismiss

the case for good causs, notwithstanding the objections of the relator, N.J.S.A. 2A:32C-6(b);

request the court to restrict the relator's participation, N.J.S.A. 2A:32:C-6(d), (g); or take over the

action from the relator with the court's permission, N.J.S.A.2A:32C-6(f). Further, since the

State is the real party in interest and would be the recipient of a substantial portion of any funds

recovered, the parties may not settle the case over the Attomey General's objections. See

N.J.S.A. 2A:32C-6(c). As with other statutes that create overlapping public and private control

of litigation, the Attorney General may decide when and how he wishes to participate. See

Evans-Aristocrat Indus.. Inc. v. Citv of Newark, 75 N.J. 84,95 (1977) (discussing common law

authority and specific statute permitting the Attorney General's intervention in private litigation

against the Port Authority of New York and New Jersey). The NJFCA's



screening and supervisory purpose is effectuated by a rule which
preserves the role of the Attorney General as the pivotal instrument
for the protection of public rights and respects his discretion to
determine when the public interest requires his initiation of or
active involvement in litigation.

ubid.l

Moreover, despite declining to take over any NJFCA action, the Attorney General retains

interests in all NJFCA cases. See. e.g., N.J.S.A. 2A,:32C-7(d) þroviding that the State receives

at least 70o/o of proceeds of any declined action). Those interests are material, in that the State

will be the primary beneficiary of any recovery, see ibid., and regulatory, as the Attorney

General is the primary authority responsible for enforcing and administering the NJFCA.

Because the Attomey General investigates NJFCA complaints frled by private parties, he

has a general interest in ensuring that private parties file meritorious complaints. Furthermore,

because NJFCA litigation is brought for the benefit of the State, and the State is the real party in

interest, the State's lawyer and the protector of public rights-the Attorney General-has an

interest in expressing the State's position. See. e.g., N.J.S.A.2A:32C-5(b) (actions must be

brought in name of State of New Jersey); United States ex rel. Eisenstein v. City of N.Y., 556

U.S. 928, 930, 129 S. Ct. 2230,2232, 173 L. Ed. 2d 1255, 1260 (2009) (stating that the United

States is real party in interest in declined federal false claims litigation). The Attorney General

has an interest in proper interpretation of the NJFCA, which he enforces and which can provide

the State significant recoveries.

The interests of the State in litigation under the NJFCA are analogous to the interests of

the United States in litigation under the federal False Claims Act ("FCA"), 31 U.S.C.A.

çg 3729-3733, which dates to the era of the Civil War. Therefore, it is useful to understand how

the United States typically expresses its interest in and opinion on issues in pending FCA

litigation. The United States Department of Justice routinely f,rles "Statements of Interesf' like



this one in litigation in which the United States has declined to intervene. See John T. Boese,

Civil False Claims and Oui Tam Actions $4.05tD1 (4th ed.2011) ("The Justice Department

generally monitors declined cases not only in an attempt to avoid adverse developments in

individual cases, but also as an effort to prevent the development of negative precedents that may

have significant broader implications. As a result, the government is increasingly filing

'statements of interest' or even a 'suggestion of dismissal' in cases in which it has declined to

intervene."). The Department of Justice relies on the United States' status as the real party in

interest in FCA litigation and the Department's authority under 28 U.S.C.A. $ 517, which is

analogous to N.J.S.A. 52:17A-4(e), to represent the United States'interests in court.T Federal

courts regularly permit such "statements of Interest" by the United States in FCA litigation in

which it has declined to intervene. See. e.g., ,

564 F.3d 673, 675 (3d Cir. 2009) ("As the real party in interest, the federal government filed two

Statements of Interest in the District Court opposing the [defendants'] motions to dismiss");

United States ex rel. Bidani v. Lewis, 264 F. Supp. 2d 612,615 (N.D. Ill. 2003) (noting and

considering Statement of Interest); united states ex rel' Mccread)' v' columbia/HCA Healthcare

Corp., 251 F. Supp. 2d 114, ll9-20 (D.D.C. 2003) (considering Statement of Interest over the

defendant's objection); United States ex rel. Sanders v. Am.-Amicable Life Ins. Co., No. 03-

7 28 u.s.c.A. g 517 provides:

The Solicitor General, or any officer of the Department of Justice,
may be sent by the Attorney General to any State or district in the
United States to attend to the interests of the United States in a suit
pending in a court of the United States, or in a court of a State, or
to attend to any other interest of the United States.



4327,2007 U.S. Dist. LEXIS 50370, at *3 (E.D. Pa. July 12,2007)s (considering Statement of

Interest in support of the defendant's motion to dismiss), &,545 F.3d 256 (3d Cir. 2008).

The New Jersey courts have permitted similar participation by the Attorney General

under other statutes. See Evans-Aristocrat Indus.. lnc. v. Citv of Newark, 140 N.J. Super.226,

230 (App. Div. 1976), affd, 75 N.J. 84 (1977) (Attorney General permitted to participate in

litigation between other parties to express view on statute that the Attorney General enforces and

need not file any pleading or otherwise participate in litigation).

This Court should therefore accept this brief as the Attorney General's Statement of

Interest and consider it when deciding Defendants' pending motion to dismiss. The common law

power of the Attorney General to participate in matters affecting public rights,

N.J.S.A. 52;17A-4, and the NJFCA justifu the Attorney General's participation. Finally, the

parties have consented to the State's filing of this Statement of Interest.

Alternatively, because the Attorney General's views will aid the Court and the litigants,

the Attorney General respectfully requests leave to participate as amicus curiae.e An amicus

should have a "special interest, involvement or expertise," relating to the issue it intends to

address and "[t]he court shall grant the motion if [the court] is satisfied under all the

circumstances that the motion is timely, the applicant's participation will assist in the resolution

of an issue of public importance, and no party to the litigation will be unduly prejudiced

thereby." R. l:13-9. Rule 1:13-9 "has been construed as establishing'a liberal standard for

8 Pursuant to Rule l:36-3, a copy of this unpublished opinion is attached as ExhibitD to the
DAG Mullins Cert. submitted herewith.

e This Court previously granted the Attorney General leave to appear as amicus curiae. (Tr. at
6:3-8,34:22-25, DAG Mullins Cert., Ex. B.)



permitting amicus appearances."' Pressler & Verniero, Current N.J. Court Rules, comment on

R. 1 :13-9 (2013) (citation omitted). The Attorney General meets that standard.

The Attomey General has qualifuing special interests, involvement and expertise relating

to this litigation. As described above, the Attorney General has both material and regulatory

interests relating to this case. Further, the Attorney General is involved in all NJFCA litigation

and continues to monitor this case pursuant to his law enforcement duties and authority. Finally,

the Attomey General has special expertise relating to the NJFCA, as the Attorney General has

been receiving, investigating, and participating in NJFCA litigation since the statute was enacted.

See ibid. (contemplating that participation by Attorney General as amicus obviates notification to

Attorney General required by Rule 4:28-4). In addition, because this application is timely, and

the parties have consented to it, and may have opportunities to respond to it, no party will be

unduly prejudiced by the Attorney General's participation as an amicus or otherwise.

il. FALSE OR FRAUDULENT REQUESTS FOR PAYMENT SUBMITTED AFTER
THE EFFECTIVE DATE ARE ACTIONABLE EVEN IF BASED ON A
CONTRACT PROCURED BEFORE THE EFFECTIVE DATE.

The NJFCA became effective on March 1 3, 2008, L. 2007 , c. 265 , $ 1 9, and it does not

apply retroactively, Hayling, 422 N.J. Super. at369-70; (accord 2010 Statement of lnterest at 10-

17, DAG Mullins Cert, Ex.A). Defendants argue that, because their contractual relationship

with the State commenced prior to March 13, 2008, the NJFCA applies to no post-effective date

claims for payment under the contract, even if false. (See Defs.' Br. at 11-14.) The Attorney

General disagrees.

A violation of the NJFCA occurs when a false request for payment is submitted,

regardless of whether the services were rendered or the contractual relationship coÍtmenced prior

to the effective date. For example, under N.J.S.A. 2A:32C-2(b), a defendant violates the NJFCA

when it "[k]nowingly makes, uses, or causes to be made or used a false record or statement to get
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a false or fraudulent claim paid or approved by the State." The key conduct is the request for

payment; it may be actionable even if it is false because of some event that occurred previously.

A statute "does not operate retroactively merely because it applies to prior conduct." 2 Am. Jur.

2d Administrative Law ç 242 (1994).

In this case, Relator's Amenðed Complaint rests on an implied certification theory of

falsity. That is, rather than alleging that Defendants' requests for payment are false on their face,

Relator alleges that each request for payment is false because it implicitly misrepresents

Defendants' compliance with the law and with the terms of the contract. Federal courts have

recognized that implied false certification liability attaches under the FCA to a party that makes a

claim for payment from the Govemment without disclosing that it violated regulations affecting

its eligibility for payment. United States ex rel. Wilkins v. United Health Grp.. Inc., 659 F.3d

295, 305 (3d Cir. 20lI); United States ex rel. Lemmon v. Envirocare of Utah. Inc., 614 F.3d

1163, 1169 (10th Cir. 2010); Foglia v. Renal Ventures Mgmt.. LLC, 830 F. Supp. 2d8, lg

(D.N.J.20rr).

Specifically, Relator alleges in this case that Defendants' claims were false because they

implied Defendants' compliance with the contract and New Jersey law required to obtain

payment from the State. Relator alleges that had the State known that Defendants were not in

compliance, the State would not have paid:

Pursuant to the CMS 2005 pricing schedule for the licensed
medical portion of the DOC contract, CMS submiued claims in the
amount of 517,947,199 for licensed medical services provided
during the period March 13, 2008 through September 30, 2008.

Once Defendants received payments from the State, they
took no action to return, refund or give the State credit against

future bills for payments based upon CMS's provision of licensed
medical services under the DOC Contract. which CMS was
prohibited by law from providing.

11



Had lthe Statel been aware of the true and actual facts. [it]
would not have made the pa)¡ments it did to CMS

l(Am. Compl. nn62-63, DAG Mullins Cert., Ex. C (emphasis
added); see id. tffl 25 (citing New Jersey Professional Corporations
Act and CMS' alleged noncompliance); see also id. TlT72-74,88,
9I-92 (alleging that had the State known that CMS was unqualified
and inexperienced, it would not have made payment)); cf. Foglia,
830 F. Supp 2d at 19-20 (dismissing implied certification claims
for failure to plead that the defendant's alleged noncompliance
with a New Jersey regulation was a condition of payment).]

Thus, the Relator seeks to impose liability for claims submitted after the NJFCA's effective date

under the implied false certification theory of liability.

Comparable provisions of the FCA, $ 3729(a)(l) and (2), similarly attach liability when a

person "knowingly makes, uses, or causes to be made or used, a false record or statement to get a

false or fraudulent claim paid or approved by the Government." 31 U.S.C.A. Ç3729(a)(2)

(amended 2009).to

Under those provisions, federal courts have ruled that false statements alone do not

become actionable (or trigger the statute of limitations) until-at a minimuln-a claim for

payment is made. See, e.q., United States v. Van Oosterhout, 96 F.3d 149I, 1494 (D.C. Cir.

1996); United States ex rel. Fago v. M&T Mortg. Corp.,518 F. Supp.2d 108, 117 (D.D.C.

2007); United States v. Stella Perez, 839 F. Supp. 92,95 (D.P.R. 1993), rev'd on other grounds

sub nom. United States v. Rivera, 55 F.3d 703 (lst Cir. 1995); United States v. Eurick V/ood

Prods.. Inc., 683 F. Supp. 1262,1263 (V/.D. Wis. 1988); United States v. Stillwater Cmty. Bank,

645 F. Supp. 18, 19 (V/.D. Okla. 1986); see also United States v. Klein, 230 F. Supp. 426,441

r0 Amended }y'ray 20,2009, pursuant to the Fraud Enforcement and Recovery Act of 2009, P.L.

lll-2I, $ 4(a), 123 Stat. t62I (2009) ("FERA"), the FCA provision now reads: "knowingly
makes, uses, or causes to be made or used, a false record or statement material to a false or

fraudulent claim." 31 U.S.C.A. $ 3729(a)(1)(B).
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(W.D. Pa. 1964) ("[The] false or fictitious representations remain inert unless or until they are

activated by the making of a claim."),4ff!!, 356F.2d 983 (3d Cir. 1966). "The submission of a

claim is thus not . . . a 'ministenal act,' but the sine qua non of a False Claims Act violation."

United States exrel. Clausenv. Lab. Corp. of Am.. lnc.,290F.3d 1301, 1311 (llth Cir.2002),

cert. denied, 537 U.S. 1105, 123 S. Ct. 870,154 L. Ed. 2d774 (2003); see Rivera, 55 F.3d at709

("The statute attaches liability, not to the underlying fraudulent activity or to the government's

wrongful payment, but to the 'claim for payment."').

Because the potentially actionable conduct is the request for payment, that is the conduct

that must be within the effective period of the NJFCA. Here, though the initial contract for

medical services with CMS was procured before the effective date of the NJFCA, some requests

for payment were submitted to the State afterwards. Those claims, if false, would therefore be

actionable. Otherwise any defendant who has misrepresented its compliance with regulations

governing its eligibility for payments prior to the effective date of the NJFCA could continue to

submit false claims for payment with impunity after the effective date. Such a result would be

untenable.

Defendants, relying on United States ex rel. Dugan v. ADT Security Services" Inc., No.

DKC 2003 -3485,2009 U.S. Dist. LEXIS 89701 (D. Md. Sept. 29, 2009),11 argue that the Relator

"bases his entire theory of liability on events that occurred prior to March 13, 2008." (Defs.' Br.

at 14.) However,.Duqan is not on point because the alleged false claims were not claims for

payment to the Government in violation of a regulation important to the defendant's eligibility to

be paid at the time of the submission; rather, the alleged fraud in one count was the defendant's

rl Pursuant to Rule l:36-3, a copy of this unpublished opinion is attached as ExhibitE to the

DAG Mullins Cert. submitted herewith.

13



failure to disclose pricing methodology dwing contract formation before the statute of

limitations. Id. at *13-*17. In addition to the limited statute of limitations analysis by this

unpublished decision, the district court noted and decided that the FCA allegations in another

count, submiuing inflated bids after the statute of limitations, were subject to dismissal because

the complaint did not identifu any specific false claim to the government or any payment from

the government, a particularity finding. Id. at * la; rd. at * 15 n.4; id. at * 43; see ibid. ("Though

Plaintiff asserts that Defendant 'charged' the government for work that included inflated labor

costs, Plaintiff has not identified any particular claim for payment that actually included

fraudulently inflated labor charges. Plaintiff assumes that Defendant submitted invoices . . . .").

Where the Amended Complaint focuses on prospective (rather than retroactive) claims

for payment, CMS' alleged submission, via invoice or otherwise, of false claims for payment

after the effective date of the NJFCA, would trigger NJFCA liability. The actionable false claim,

under the FCA and the NJFCA, is the wrongful request for payment. This is underscored by

case law holding that the mere submission of claims---rven had no payment been made at all-

would be sufficient to trigger liability under the federal and New Jersey statutes. Like federal

law, the New Jersey false claims penalty regime applies to false requests for payment, even if the

State makes no payment and there is no actual loss to recover. See N.J.S.A. 2A:32C-2 (defining

"claim" as "a request or demand, under a contract or otherwise, for money, property, or services

that is made to any employee, officer, or agent of the State, or to any contractor, grantee, or other

recipient if the State provides any portion of the money, property, or services requested or

demanded, or if the State will reimburse the contractor, grantee, or other recipient for any portion

of the money, property, or services requested or demanded"); United States ex rel. Hunt v.

Merck-Medco Manaeed Care. L.L.C., 336 F. Supp. 2d 430,44I (E.D.Pa.2004) ("The law in the
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Third Circuit is settled that a claim brought under 31 U.S.C. $ 3729(a)(l) need not actually be

paid to be actionable."). Consider the following analysis by the First Circuit:

[A] contractor who submits a false claim for payment may still be
liable under the FCA for statutory penalties, even if it did not
actually induce the government to pay out funds or to suffer any
loss . . . . This focus on the claim for payment appears to reflect a

congressional judgment that fraud by government contractors is
best prevented by attacking the activity that presents the risk of
wrongful payment, and not by waiting until the public fisc is
actually damaged. By attaching liability to the claim or demand
for payment, the statute encourages contractors to furn square
comers when they deal with the government.

fRivçra, 55 F.3d at709-10 (citation omitted).1

For the same policy reason, under the NJFCA, the actionable wrong is in the request or

submission for payment. See N.J.S.A. 2A:32C-3. When that wrong occurs after the effective

date, the NJFCA applies.

III. UNDER THE NJFCA, RELATORS MAY BASE COMPLAINTS ON OIG
REPORTS NOTWITHSTANDING THE ADMINISTRATIVE PROCEEDING
AND PUBLIC DISCLOSURE BARS.

Defendants argue that courts must dismiss any New Jersey qui tam case that is based

upon disclosures in an OIG investigation and report pursuant to the NJFCA's pending

administrative proceeding bar, N.J.S.A. 2A:32C-9(b), and also pursuant to the public disclosure

bar, N.J.S.A. 2A:32C-9(c), unless the Relator is the original source of those disclosures. (See

Defs.' Br. at 14-19.) They are wrong. Defendants' interpretation of these statutory provisions is

contrary to the provisions' unambiguous language, their intent, the structure of the NJFCA as a

whole, and the public policy encouraging whistleblowers to bring qui tam lawsuits and help the

State hold those who defraud it accountable. (See 2010 Statement of Interest atlS-20, DAG

Mullins Cert., Ex. A.)
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Turning to the relevant statutory provisions themselves, this case is not baned by either

the "administrative proceedings" bar of N.J.S.A. 2A:32C-9(b) or the "public disclosure" bar of

N.J.S.A. 2A:32C-9(c).

A. The "Administrative Proceeding" Bar Does Not Apply.

The NJFCA's pending administrative proceeding bar provides: "A person may not bring

an action under this act based upon allegations or transactions that are the subject of a pending

action or administrative proceeding to which the State is already aparty." N.J.S.A. 2A:32C-9(b)

(emphasis added) (the "pending administrative proceeding bar").r2 The corresponding language

in the FCA for the Govemment proceeding bar is: "In no event may a person bring an action

under subsection (b) which is based upon allegations or transactions which are the subject of a

civil suit or an administrative civil money penalty proceeding in which the Government is

already aparty!' 3l U.S.C.A. $ 3730(e)(3) (emphasis added). This action is not baned by

N.J.S.A.2A:32C-9(b) because: (1) neither the OIG's reports nor CMS' subsequent breach of

contract lawsuit with the State constitute a pending "administrative proceeding"; (2) this case is

not "based upon allegations or transactions that are the subject of'the breach ofcontract action

between CMS and the State; and (3) the OIG investigation concluded and was no longer

"pending" when this amended pleading was filed.

1. "Administrative Proceeding'o

The pending administrative proceeding bar applies to qui tam cases that are "based upon

allegations or transactions" that are also the "subject" of a civil action or an administrative

proceeding. The OIG investigation was not an "administrative proceeding." Although the term

t2 A2009 amendment prior to Dr. Hayling's Amended Complaint substituted "to which the State

is already aparty" for "in the State." See L. 2009, c. 265, $ 3.
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"administrative proceeding" is not defined in the NJFCA or FCA,I3 the New Jersey Criminal

Code defines "administrative proceeding" to o'mean[] any proceeding, other than a judicial

proceeding, the outcome of which is required to be based on a record or documentation

prescribed by law, or in which law or regulation is particularized in application to individuals."

N.J.S.A.2C:27-l(h); see 5 U.S.C.A. $ 554(b) (Administrative Procedure Act calling agency

adjudications "proceedings"); 28 U.S.C.A. $$2344(l),2347 (Judicial Code, same); see also

Black's Law Dictionary 51 (9th ed. 2009) ("4 hearing, inquiry, investigation, or trial before an

administrative agency, usufally] adjudicatory in nature but sometimes quasi-legislative.");

Charles H. Koch, Jr., Administrative Law and Practice $ 2:1I[l] (3d ed. 2010) ("Adjudication is

a determination of individual rights or duties."). Under none of the foregoing legal definitions

did the OIG investigation and reports adjudicate and resolve any dispute between CMS and the

State. The OIG is empowered to investigate and report its findings, but it cannot adjudicate the

rights of the subjects of those investigations. See N.J.S.A.52:158-15 ("The Inspector General

shall report the findings of investigations performed by the office, and issue recommendations

for corrective or remedial action, to the Governor, the President of the Senate and the Speaker of

the General Assembly and to the entity at issue. The Inspector General shall monitor the

13 The term "administrative hggrigg" rather than "proceeding" is utilized, instead, under the state

and federal public disclosure bars. See United States ex rel. Stinson. Lyons. Gerlin &
Bustamante. P.A. v. Prudential Ins. Co. ,944 F.2d 1149, 1156-57 (3d Cir. 1991) (explaining that
the legislative history does not reveal Congress' intent in substituting the word'oproceeding" for
"hearing" as between $ 3730(eX3) and (eX4)); cf. N.J.A.C. 1:I-2.I ("Hearing" means a

proceeding conducted by a judge for the pu{pose of determining disputed issues of fact, law or
disposition.").
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implementation of those recommendations.").la There \Mas no "administrative proceeding" by

the OIG that now limits the Relator's Amended Complaint.

2. "Based upon AllegatÍons or Transactions"

In addition to the OIG investigation not being an "administrative proceeding," the bar

does not apply in this case because the Amended Complaint is o'based upon" allegations and

transactions that are different from the OIG reports as well as from the pending breach of

contract "action" between the State and CMS. The Third Circuit has explained, in the context of

interpreting a separate provision of the FCA, $ 3730(e)(a), that "based upon" means oosupported

by" or o'substantially similar to," not ooactually derived from." United States ex rel. Paranich v.

Sorgnard, 396 F.3d 326,333-35 (3d Cir. 2005).

In United States ex rel. S. Prawer & Co. v. Fleet Bank of Maine,24 F.3d 320 (lst Cir.

1994), the relator alleged that the bank used false statements to defraud the Government in its

repurchasing of promissory notes from the bank. Id. at 323. The Government had, prior to the

qui tam, brought an action against the relator to collect on the notes it had repurchased under the

agreement with the bank. Ibid. The First Circuit held that the action was not ba:red because the

Government did not sue the bank in the collection action for fraud. Id. at 328-29; see id. at.328

("[B]ecause this case is seeking to remedy fraud that the government has not yet attempted to

remedy, it is, as a threshold matter, wholly unlike the one the drafters of $ 3730(eX3) almost

certainly had in mind and sought to preclude.").

Following this reasoning, the Eight Circuit rejected the argument that prior litigation that

challenged cleanup activity at a site, in which the Environmental Protection Agency was aparf,

ra Effective June 29, 2010, L. 2010, c. 33, $ 6, "[t]he Office of the Inspector General . . . is
abolished and all of its functions, powers, and duties . . . are continued and transferred to the
Off,rce ofthe State Comptroller." N.J.S.A. 52:I5C-21(a).
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barred the relators' action raising false claims relating to the defendants' performance of

hazardous waste treatment and disposal services at the site. United States ex rel. Costner v. URS

Consultants.Inc., 153 F.3d 667,676 (8th Cir. 1998).

Prawer and Costner make clear that litigation between the State and a contractor

regarding performance of the contract, and not addressing fraud in the contract, does not bar a

NJFCA suit related to the same contract. Therefore, under the NJFCA, the litigation initiated by

CMS against the State regarding performance provisions and liquidated damages pursuant to its

contract with the State cannot bar, and is not the basis for, Dr. Hayling's qui tam action, which

alleges false certification in that contract's formation and CMS' ineligibility to enter into it and

make claims for payment for services rendered in 2008 and thereafter.

In a recent case analyzing the administrative proceeding bar under the FCA, the former

employee of a college filed a complaint with the Department of Education's Offtce of Civil

Rights ("OCR") in April 2005, based on his employer's alleged discrimination. United States ex

rel. Gillespie v. Kaplan Univ., No. 09-20756-CIV-SEITZ/SIMONTON, 2012U.5. Dist. LEXIS

70252, aÍ. *4-*5 (S.D. Fla. }/ray 2I,2012).ts The OCR denied the claim but uncovered during its

investigation the school's violations of disability regulations otherwise qualifuing it for federal

funding. Id. at *5. The Govemment and the school entered into a Resolution Agreement in

October 2005, and based on those OCR findings, the former employee f,rled a qui tam in 2008

alleging the college's noncompliance with funding prerequisites and the Resolution Agreement.

Id. at *3, *5. The claims were limited to the time until the OCR found the college in compliance

with the regulations in2007. Id. at *5. Relying on Prawer and Costner, the district court held

15 Pursuant to Rule l:36-3, a copy of this unpublished opinion is attached as ExhibitF to the

DAG Mullins Cert. submitted herewith.
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that the relator's allegations were not barred because the alleged fraud was not the subject of the

OCR proceeding:

[The] OCR complaint alleged discrimination by [the employer]
against him; it did not allege fraud or even allege the seven
violations of the Rehabilitation Act found as the result of the OCR
investigation. Thus, the OCR investigation, which was focused on

[the relator's] treatment, and the fraud at the heart of the qui tam
action are not based on the same transactions or allegations.

[Id. at * 10-* l l.]

By contrast, in Foundation for Fair Contracting. Ltd. v. G&M East Contracting,259 F.

Supp. 2d 329 (D.N.J. 2003), the case relied upon by Defendants, the New Jersey Department of

Labor ("DOL") had investigated inaccurate reporting of employee hours, inaccurate reporting of

employee numbers, and wage misclassifications, and came to a money settlement with the gi

tam defendants. Id. at 337. The District of New Jersey held that a relator's subsequent false

claim allegations based on these very same reporting and misclassifications regarding the same

individuals were barred; "plaintiffls suit seeks to remedy fraud that the government has already

investigated within its full regulatory authority, culminating in a resolution acceptable to the

DOL, based on the same set of underlying facts." Id. at 338-39; see United States ex rel. Batty v

Amerigroup lll.. Inc., 528 F. Supp. 2d 861, 874-75 (N.D. lll. 2007) (holding that the relator's

federal and state false claims action was barred by the first-to-file provisions under the respective

statutes because an earlier case against the same defendants involved the same contract, same

contract negotiations, same contract provisions, same certifications, and same general fraud

scheme). Here, in contrast, Dr. Hayling seeks to remedy a different wrong than the one at issue

in CMS' contract action against the State involving liquidated damages; therefore, as in

Gillespie, the case is not subject to the pending administrative proceeding bar.
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3. "Pending"

Finally, the OIG investigation was no longer "pending" as required under the NJFCA's

precise language, see N.J.S.A. 2A:32C-9(b), at the time the Amended Complaint was filed. The

OIG investigations had already concluded without any adjudication of any compensation or

penalty. Thus, to the extent the OIG investigation and report is being charactenzed as an

"administrative proceeding," it does not bar this action because it was no longer "pending" at the

time the action was filed.

B. The OIG Report Is Not a r6Public Disclosure."

Separately, the NJFCA prevents private parties from initiating lawsuits that are based

upon certain types of publicly available information. Defendants argue that this bar precludes

this case because the "[OIG investigation and reports] at issue here[] qualify as public

disclosures." (Defs.' Br. at 25.) The public disclosure bar, however, does not apply to the OIG

reports.

Under the NJFCA,

[n]o action brought under this act shall be based upon the public
disclosure of allegations or transactions in a criminal, civil, or
administrative hearing, in an investigation. report. hearing or audit
conducted by or at the request of the Legislature or by the news
media, unless the action is brought by the Attorney General, or
unless the person bringing the action is an original source of the
information.

tNJ. S.A. 2A:32C-9 (c) (emphasis added).1

Defendants seem to argue that this action is barred by having been publicly disclosed in

"an investigation, report, hearing or audit conducted by or at the request of the Legislature."l6

16 Defendants conclude but do not indicate which provision of N.J.S.A. 2A:32C-9(c) arguably
applies to the OIG reports. (See Defs.' Br. at 25 ("As the statute provides, government
investigations and related reports, like those at issue here, qualifu as public disclosures under the

2T



The OIG investigation and reports at issue here, however, were not initiated by or "at the request

of the Legislature." Rather, they were initiated at the request of the New Jersey Department of

Treasury's Contract Compliance and Administration Unit, as one report states. (See Offrce of

the Inspector Gen., Department of Corrections Inmate Dental Services Report, at 4 (Oct. 15,

2}}7),Certification of Kathleen Barnett Einhorn, Esq. in Support of Defs.' Mot. Dismiss, Ex. B.)

Accordingly, the NJFCA does not bar the Amended Complaint because OIG reports are not

among the public disclosures enumerated under N.J.S.A. 2A:32C-9(c).

Defendants rely improperly on federal precedents to interpret the public disclosure

limitation in the NJFCA, ignoring the NJFCA's much more limiting public disclosure bar. See

Boese, suþrâ, $ 6.01[Q] New Jersey law ooappears to narrow the definition of sources of public

disclosures" and permits some qui tam suits "based on allegations about which the government is

already aware," contrary to federal poticy.). While federal precedents are generally a useful

guide to interpretation of the NJFCA, the federal and New Jersey false claims statutes differ on

what types of investigations or reports are "public disclosures." Prior to 2010, the federal statute

provided that a relator who is not an original source may not bring an action based on public

disclosures made in an "administrative, or Government Accounting Office report, hearing, audit,

or investigation." 31 U.S.C.A. $ 3730(eXaXA) (2006) (amended 2010).17 Following the 2010

amendment, the federal FCA public disclosure bar included those "in a congressional,

Government Accountability Office, or other Federal report, hearing, audit, or investigation." 31

NJFCA.").) Clearly, the reports at issue are also not "criminal, civil, or administrative
hearing[s]." NJ.S_.A. 2A:32C-9(c).

tt Under the Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. ll9
(2010), Congress diminished the federal bar by allowing qui tam lawsuits based upon public
disclosures to nonetheless proceed where the Government opposes their dismissal. See 31

u.S.C.A. $ 373O(e)(a)(A).
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U.S.C.A. $ 3730(e)(aXA) (2012). The New Jersey statute has no corollary restriction for actions

based on "administrative" reports, hearings, or audits. Nor does the NJFCA public disclosure

bar have any explicit limitation on complaints based on OIG reports or investigations, whereas

the federal statute expressly restricts qui tam cases based on Govemment Accountability Office

reports or investigations. Compare N.J.S.A.2A:32C-9(c) with 3l U.S.C.A. $ 3730(e)(a)(A)

(2006); see N.J.S.A.2A:32C-7(b) (providing share of recovery for relators filing qui tam

complaints based on facts in an OIG report).

Accordingly, neither the OIG reports nor the pending contract litigation are an

o'administrative proceeding" or "public disclosure" that prevent the Relator from bringing his

NJFCA claims on behalf of the State.

IV. TO STATE A CLAIM UNDER THE NJFCA IT IS NOT NECESSARY TO PLEAD
6'FRAUD.''

Defendants argue that the Complaint should be dismissed because Relator failed to

"plead fraud with the requisite specificity." (Defs.' Br. at 31.) While it is true that NJFCA

claims should be pleaded according to Rule 4:5-8, (see generally 2010 Statement of Interest at

28-31, DAG Mullins Cert., Ex. A),r8 the pleading standard under New Jersey law is more lenient

18 Because submission of a "false or fraudulent" claim is the crux of NJFCA liability,
N.J.S.A. 2A:32C-3, allegations of NJFCA violations should comply with Rule 4:5-8. As far as

practicable, an NJFCA complaint should describe how the claims at issue are false or fraudulent.
Relators "must allege specif,rc facts that, if proven, would establish," a violation of the NJFCA.
Hoffman v. Hampshire Labs. Inc.,405 N.J. Super. 105, 113 (App. Div.2009). However, as

Rule 4:5-8 provides, and consistent with federal law, the defendant's state of mind may be

alleged generally when impracticable. Federal law requires the same. However, consistent with
the practicability requirement in Rule 4:5-8, some federal courts relax this pleading standard

when "the alleged conduct has occurred over an extended period of time, involves numerous
occuffences or when information is exclusively in the defendant's control." Boese, supra,

$ s.04[B].
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than the federal standardle and the statute confers liability for acts that fall short of common law

fraud. An actionable claim may be "false" or "fraudulent," but need not be both, and "[n]o proof

of specific intent to defraud is required." N.J.S.A. 2A:32C-2. This is especially important in the

context of an implied certification cause of action, which Defendants mischaracterize as a "but-

for theory of causation" in a footnote. (See Defs.' Br. at 33 n.13.)

As far as practicable, claims of misrepresentation, falsity and the like should be pleaded

with particularity. See Hoffrnan, 405 N.J. Super. at Il3 (applying Rule 4:5-8 to Consumer Fraud

Act claims;.2o But, there are material differences between coÍtmon law legal fraud and statutory

o'false claims" under the NJFCA. The elements of common law fraud include, for example,

intent to deceive, reliance, and resulting damage, see Model Civil Jury Charge 3.30E (Fraud-

Deceit)2|; an allegation under the NJFCA requires none of these, see Gennari v. Weichert Co.

le Pursuant to FERA, Congress amended the FCA's intent requirement to now require only that a

false statement be "material to" a false claim. See 31 U.S.C.A. 53729(a)(l)(B); see also 31

U.S.C.A. $ 3 729(aX 1 )(B) (defining "material").

20 Federal Courts of Appeals generally require that federal FCA claims be pleaded with
particularity, pursuant to Fed. R. Civ. P. 9(b). See Boese, supra, $ 5.04 ("Every major federal

court of appeals has held that . . . Rule 9(b) applies to FCA cases."); United States ex rel.

Karvelas v. Melrose-V/akefield Hosp.,360 F.3d 220,228 (1st Cir. 2004) ("[D]etails of the actual
presentation of false or fraudulent claims to the goveûrment can and must be pled with
particularity in order to meet the requirements of Rule 9(b)."); cert. denied, 543 U.S. 820, 125 S.

Ct. 59, 160 L. Ed. 2d 28 (2004). However, consistent with the practicability requirement in
Rule 4:5-8, some federal courts relax this pleading standard when "the alleged conduct has

occurred over an extended period of time, involves numerous occurrences or when information is

exclusively in the defendant's control." Boese, tup&, $ 5.04[B].

2l To prorre fraud, the plaintiff must prove, "by clear and convincing evidence":

First, that defendant made a false representation of fact to [the
plaintiffl. Second, that defendant knew or believed it to be false.

Third, that defendant intended to deceive plaintiff. Fourth, that
plaintiff believed and justifiably relied upon the statement and was
induced by it to (action taken or omitted). Fifth, that as a result of
plaintiffs reliance upon the statement, he/she sustained damage.
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Realtors, 148 N.J. 582,610 (1997) ("The five elements of common-law fraud are: (1) a material

misrepresentation of a presently existing or past fact; (2) knowledge or belief by the defendant of

its falsity; (3) an intention that the other person rely on it; (4) reasonable reliance thereon by the

other person; and (5) resulting damages.").

The state of mind required to allege "false" claims is different than the state of mind

required to allege "fraud." Rather than intent to defraud, or "knowledge or belief' that a fact is

false, ibid., valid NJFCA claims may allege that a defendant acted only with deliberate ignorance

or reckless disregard of the truth or falsity of statements in a request for payment,

N.J.S.A.2A:32C-2. Further, it is not necessary to allege that the defendant submitted a false

statement with intent to deceive the State. Compare ibid. ("No proof of specific intent to defraud

is required.") with Model Civil Jury Charge 3.30E (Plaintiff must show that "defendant intended

to deceive plaintiff.').

Nor must the State actually rely on the false claim or suffer damages as a result. See

United States ex rel. Hagood v. Sonoma Cnty. Water Agency,929 F.2d 1416, l42l (9th Cir.

1991) (FCA claim can succeed even if Government knew claim was false and suffered no

damages). For example, bid rigging is an actionable "false" claim, even if the offender is caught

and the sought-after contract is not awarded, that is, even if the State does not rely on the false

statements or pay any money to the bid-rigger. See N.J.S.A.2A:32C-2 (A "claim" is the

"request or demand," not the payment.); N.J.S.A. 2A:32C-3(a) ("presentation" of the false claim

is actionable).

Finally, while fraud requires proof by "clear and convincing evidence," Model Civil Jury

Charge 3.308, NJFCA allegations require proof only by a preponderance of the evidence,

fModel Civil Jury Charge 3.30E.]
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N.J.S.A.2A:32C-12. To deter government contractors from submitting improper claims and

encourage them to "turn square corners when they deal with the government," þera, 55 F.3d at

709, false claims legislation provides relief for misconduct that does not rise to the level of fraud.

The required elements of the NJFCA claim are laid out in the statute and are distinct from the

elements of common law fraud. NJFCA complaints should not be dismissed for failing to plead

the elements of fraud, so long as they allege sufficient facts to show the defendant submitted

false claims, conspired to submit false claims, or otherwise violated the NJFCA, in one of the

ways specifically described in N.J.S.A. 2A:32C-3(a) through (g).

CONCLUSION

For the reasons stated above, the Court should find that: (1) violators are liable for

claims presented to the State after the NJFCA's effective date, even if the relationship with the

State commenced prior to the effective date; (2) an OIG investigation is not an "administrative

proceeding," (3) and facts in its reports are not "public disclosures" that limit NJFCA lawsuits by

private parties; and (a) the NJFCA creates a cause of action for both "false" and "fraudulent"

claims, which must be pleaded according to Rule 4:5-8.

Respectfully submitted,

JEFFREY S. CHIESA
Y GENERAL O NEW JERSEY

By:
Lisa D. Kutlin
Janine Matton
Edward J. Mullins III
Deputy Attorneys General

Dated: December 28, 2012
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